
                            
 

May 15, 2017 

 

Roberta Wagner 

Assistant Administrator 

Office of Policy and Program Development 

Food Safety Inspection Services, USDA 

350-E Jamie L. Whitten Building 

1400 Jefferson Dr. SW 

Washington, DC 20024 

 

Re: Clarification of FSIS policy regarding non-ambulatory disabled cattle offered for slaughter 

 

Dear Ms. Wagner: 

 

We write to ask for your clarification of FSIS’s current policy on the offering of non-ambulatory disabled 

(NAD) cattle for slaughter. The following scenarios, described by the Office of Inspector General and 

Erika Voogd, food safety consultant, explain our concern:  

 

First, in its 2006 audit report on APHIS and FSIS BSE Surveillance and Sampling1, OIG noted that 

“slaughter facilities do not always accept all cattle arriving for slaughter because of their business 

requirements. We found that, in one State visited, slaughter facilities pre-screened and rejected cattle 

(sick/down/dead/others not meeting business standards) before presentation for slaughter in areas 

immediately adjacent or contiguous to the official slaughter establishment. These animals were not 

inspected and/or observed by either FSIS or APHIS officials located at the slaughter facilities.” (pp. 22–

23). 

 

Second, in the same report, OIG noted that two slaughter facilities reviewed had plant personnel pre-

screen cattle arriving at the plant on transport trucks, and that they rejected NAD animals. This “pre-

screening” was not conducted under supervision of FSIS inspectors. The plant rejected NAD and 

dying/sick animals, and refused to offload them. “Plant personnel said that the driver was responsible for 

ensuring that nonambulatory animals were humanely euthanized and disposing of the carcasses of the 

dead animals.” (p. 24).  

 

Third, in December 2016, Ms. Voogd authored an article posted on Meatinglace, in which she described a 

scenario at a small cattle processing plant where a breeding cow was delivered on a trailer but was 

overheated, lame in one leg, and was unable to rise to be unloaded. The owner hauled her back to the 

farm. (A copy of this article is attached. See case #4.) 

 

We appreciate that the final rule “Requirements for the Disposition of Non-Ambulatory Veal Calves” (81 

Fed. Reg. 46570) amended 9 CFR § 309.3(e) to require all condemned cattle to be promptly disposed of 

in accordance with 9 CFR § 309.13, and that it clarified that ante-mortem inspections can be conducted 

elsewhere on the premises other than in pens. Further, we appreciate that FSIS Notice 66-16 regarding 

this rule clarifies that inspectors can conduct ante-mortem inspection on trucks that have arrived at the 

slaughter establishment.  

                                                      
1 Available at https://www.usda.gov/oig/webdocs/50601-10-KC.pdf.  
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The question that remains is this: does anything in FSIS policy or regulation prevent a transporter from 

arriving at a slaughter establishment with NAD cattle, and then driving away or diverting those downed 

cattle to another location without any FSIS inspection or condemnation of the downed animal? 

 

This question includes whether the cattle in question are owned by the establishment (as in, vertically 

integrated production) or not (as in the scenario recounted by Ms. Voogd, above, where the farmer-owner 

delivered the NAD cow to the slaughterhouse, then hauled her back when she could not rise for 

unloading).  

 

At the heart of the question is the issue of when an animal has been “offered” or “presented” for 

slaughter—is it when: 1) an animal arrives at an immediately adjacent or contiguous area to the slaughter 

establishment for the purpose of pre-screening, 2) the vehicle transporting the animal enters the premises 

of a slaughter establishment, 3) an attempt is made to unload the animal from the vehicle, or 4) the animal 

has been successfully unloaded from the vehicle? It is the position of our organizations that, at a 

minimum, any attempt to unload an animal (scenario #3) clearly indicates the intent to offer the animal 

for slaughter.  

 

In addition to being a humane handling concern, as OIG noted in its BSE report, failure to account for, 

test, and euthanize NAD cattle seriously limits the BSE Surveillance and Sampling program, and thus 

diversion of NAD cattle from slaughter establishments also presents a public health concern.  

 

When a consultant to Mercy For Animals submitted this question to AskFSIS on December 13, 2016, 

your office ultimately responded, “we are still reviewing this issue to determine if cattle are being 

inhumanely handled.” (A copy of the dialogue is attached). Given the serious animal handling and health 

and safety risks implicated by this issue, we hope that FSIS has now completed its review. Please provide 

an update on your review and a clarification of FSIS’s policy with respect to diversion or removal by 

transporters of NAD or dying/sick cattle.  

 

Thank you for your attention to this matter, we look forward to hearing from you.    

 

Sincerely,  

 

  
Dena Jones Stefanie Wilson  

Director, Farm Animal Program Staff Attorney 

Animal Welfare Institute Mercy For Animals 

900 Pennsylvania Ave., SE  8033 Sunset Blvd., STE 864 

Washington, DC 20003 Los Angeles, CA 90046 

dena@awionline.org      stefaniew@mercyforanimals.org 

 

cc: Patty Bennett, FSIS Humane Handling Enforcement Coordinator (Patty.Bennett@fsis.usda.gov) 

 

Attachments: 1. Guest blog, Erika Voogd, Best Practices to Prepare Cattle for Slaughter, Meatingplace 

(Dec. 19, 2016); 2. AskFSIS Communication, question submitted by Elizabeth Hallinan (2016).   
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Stefanie Wilson <stefaniew@mercyforanimals.org>

Fwd: FSIS Notice 66­16 [Incident: 161213­000064] 

Elizabeth Hallinan <lizhallinan@gmail.com> Thu, Mar 9, 2017 at 11:09 AM
To: stefaniew@mercyforanimals.org

Sent from my iPad

Begin forwarded message: 

From: "FSIS Policy Development Staff" <pdd@custhelp.com> 
Date: December 15, 2016 at 11:35:54 AM PST
To: lizhallinan@gmail.com 
Subject: FSIS Notice 66­16 [Incident: 161213­000064] 
Reply­To: "FSIS Policy Development Staff" <pdd@custhelp.com> 

Recently you requested personal assistance from our on­line support center. Below is a summary
of your request and our response. 

If this issue is not resolved to your satisfaction, you may reopen it within the next 14 days. 

Thank you for allowing us to be of service to you. 

To update this question by email, please reply to this message or to access your question from
our support site, click here. 

Subject
FSIS Notice 66­16

Response By Email (KS@askFSIS) (12/15/2016 02:35 PM)
Elizabeth,
 
Thank-you for your response.
 
At this time, we are still reviewing this issue to determine if cattle are being inhumanely handled.
 
Hope this is helpful.
Customer By CSS Email (Elizabeth Hallinan) (12/14/2016 02:46 PM)
Hello,

Thank you for your thorough answer to my question. Just a quick follow up clarification:

You mention "establishment owned cattle."

Is it possible for cattle (non ambulatory or otherwise) to be brought onto the establishment but not
be "owned" by the establishment, and therefore not be inspected by the PHV or IPP? In other
words, if the cattle are not owned by the establishment, or rejected by the establishment, could
they then be taken off property without inspection?  

Thank you so much.

mailto:pdd@custhelp.com
mailto:lizhallinan@gmail.com
mailto:pdd@custhelp.com
https://askfsis.custhelp.com/app/account/questions/detail/i_id/235939/track/AvM1_Qq4Dv8S~TznGuce~yLr~~8qaC75Mv9Y~zj~PP_R
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On Dec 14, 2016, at 2:18 PM, FSIS Policy Development Staff <pdd@custhelp.com> wrote: 

Response By Email (KS@askFSIS) (12/14/2016 02:18 PM)
Elizabeth,
 
Thank-you for your inquiry.
 
First, the notice (FSIS Notice 66-16) is specifically about non-ambulatory disabled veal calves (but has
applicability to all cattle); it is not about all livestock species.
 
Second, it removes the provision in the regulations that allowed establishments to set aside veal calves that
were in a recumbent position but could not rise and walk as they were cold or tired; this treatment was to
allow them to rest and warm-up.
 
Third, it removes the provision in the regulations about performing ante-mortem inspection in the holding
pens; though most ante-mortem inspection will still occur in holding pens.  Now, in-plant inspection
personnel may perform ante-mortem inspection anywhere on the establishment's official premises if need
be.
 
Fourth, it requires all non-ambulatory disabled cattle to be US Condemned and humanely euthanized.  This
can only occur after a public health veterinarian has examined the bovine and determined that it is non-
ambulatory disabled.  However, there is no requirement to condemn cattle that are recumbent.....animals lie
down all the time on trucks, in pens, in alleyways, in fields, etc.
 
Finally, there is nothing that prevents a "transporter" from bringing recumbent cattle onto the official
premises with the possibility that some of these recumbent cattle could be non-ambulatory disabled. If
establishment owned cattle, on transport vehicles, are determined to be non-ambulatory disabled then the
Agency is making the determination that these specific animals are presented for ante-mortem inspection
and a disposition would be made by the PHV (as described in the fourth bullet above).
 
Hope this is helpful.
Auto­Response By (Administrator) (12/13/2016 01:39 PM)
Your message has been received by the Policy Development Staff (PDS) and will be assigned to
a staff specialist for response.
 
Our goal is to provide an accurate response as quickly as possible—in most instances, this will be
within two working days. Some questions, however, require extensive research and will take
longer to answer. If you would like to know the status of your question, you can telephone PDS for
additional discussion at 1­800­233­3935 between the hours of 6:00 a.m. and 4:30 p.m. CT,
Monday through Friday. Please refer to the incident reference number below when calling for
clarification.
 
The reference number for your question is 161213­000064
You may update your incident here. 
 
Thank you.
 Policy Development Staff
 
Customer By CSS Web (Elizabeth Hallinan) (12/13/2016 01:39 PM)
This question is in reference to FSIS Notice 66­16, published on 9/12/16. 

Can a transporter bring non­ambulatory cattle onto the grounds of official establishment, but not
present those cattle for slaughter?If so, would those sick or injured cattle on the truck require
euthanasia according to Notice 66­16?  

The final rule published on July 18, 2016 stated that the rule change "also prevents
establishments and transporters from diverting non­ambulatory disabled animals to other

mailto:pdd@custhelp.com
tel:(800)%20233-3935
https://askfsis.custhelp.com/app/account/questions/detail/i_id/235939/username/lizhallinan/track/AvM1_Qq4Dv8S~TznGuce~yLr~~8qaC75Mv9Y~zj~PP_R
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establishments." Yet, nothing in the Notice suggests that a transporter couldn't bring a sick or
injured cow or veal calf onto the establishment property, not offer that animal for slaughter, and
then drive off the property with that sick animal to be diverted to another establishment. 

Any clarification on how the new rule ensures that non ambulatory disabled animals are not
diverted from inspection would be appreciated. Thank you.
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